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SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 80-376-M
PETI TI ONER A.C. No. 42-00784-05003
V. Docket No. WEST 80-416-M
A.C. No. 42-00784- 05004
MARKEY M NES, | NCORPORATED, Docket No. WEST 80-487-M
RESPONDENT A.C. No. 42-00784- 05005
Docket No. WEST 81-76-M
AND A.C. No. 42-00784- 05006
Docket No. WEST 82-182-M
CALVI N BLACK ENTERPRI SES, A.C. No. 42-00784- 05007
RESPONDENT
Mar key M nes

Docket No. WEST 81-392-M
A. C. No. 42-00550-05002

Bl ue Lizzard M ne
DECI SI ON

Appearances: Robert J. Lesnick, Esq., Ofice of the Solicitor,
U S. Department of Labor, Denver, Col orado,
for Petitioner;
M. Calvin Black, President, Markey M nes, Inc.,
Bl andi ng, Utah, pro se.

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Admini stration, charges respondents with violating
various safety regul ati ons promul gated under the Federal M ne
Safety and Health Administration Act, 30 U S.C. 801 et seq.,
(the "Act").

After notice to the parties, a hearing on the nerits was
hel d on August 21, 1984, in Mnticello, Utah.

The Secretary did not file a post-trial brief. Respondent,
Markey Mnes, filed a brief relating to certain threshold issues
and was granted an opportunity to file a further brief on the
nmerits of the alleged violations (Oder, Septenber 17, 1984). No
further brief was filed.



~2660
| ssues

Two threshol d i ssues are presented: they concern whether the
citations should be vacated because they were issued to the incorrect
operator. Further, an issue concerns whether respondent is bound by
the acts of its independent contractor. An additional issue is
whet her respondent is bound by certain evidence offered by a deposition

Secondary i ssues are whether respondent violated the
regul ations. If a violation occurred, what penalty is appropriate.

Stipul ation

In assessing any penalties the parties agreed that Markey
Mnes is a small mne; further, it has no adverse history for
the 24 nmonths prior to the issuance of the citations in these
cases. (Tr. 145, 146).

WEST 80-376-M
Citation 336689

This citation alleges a violation of Title 30, Code of
Federal Regul ations, Section 57.18-6 which provides as foll ows:

57.18-6 Mandatory. New enpl oyees shall be indoctrinated
in safety rules and safe work procedures.

Sunmmary of the Evidence

MSHA' s evi dence: Ronald L. Beason, an MSHA inspector, issued
this citation because two survey hel pers, Boyd Donal dson, age 28,
and Scott Sanders, age 19, were not trained in safety rules (Tr. 14-17).

The m ners, enployees of Sanders Exploration Conpany, were
surveying old workings. There were five enpl oyees of Markey M nes
observed in the drift where the two surveyors were |ocated (Tr. 17, 18).

The citation, an alleged S & S violation, was served on
Wendel I Jones and Hanson Bayl ess, Markey representatives who
were present. The citation was issued because the two
surveyors were untrained in the use of self-rescue equi pnent.
Jones clainmed the nmen were enpl oyees of Sanders Exploration
Conmpany and, therefore, respondent had no obligation to
train them In the inspector's opinion the men should al so
have been instructed in ground control, radiation, dust,
evacuation, electricity and bul kheads. The surveyors responded
to the orders of Jones and Bayless (Tr. 18-27, 40). |nspector
Beason ordered the surveyors to | eave the mne. He further
instructed the nen in the use of self-rescue equi pnment. The
conpany was directed to conplete their training within three
days (Tr. 153-156).
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Petitioner's evidence includes the decision of Conm ssion Judge
Virgil Vail in Secretary v. Calvin Black Enterprises, 5 FMSHRC 1440
(Tr. 9, 10; Exhibit P-1).

Cal vin Bl ack, Hanson Bayl ess, and Wendel | Jones testified
for respondent.

Calvin Black indicated that Calvin Black Enterprises
(hereafter "CBE") is a sole proprietorship owned by hinself. CBE
owns the capital stock in Markey M nes and the | ease on the
m nerals rights. CBE contracted with Markey M nes to operate
the m ne. Markey M nes owns the m ning equi prent.

CBE al so contracted with Sanders Exploration to survey the
m ne. Sanders had general authority to enter the mne. But, in
fact, on the day of this inspection, Donal dson and Sanders were
under ground wi thout respondent's perm ssion. The conpany | ater
precl uded such action by keeping its gates |ocked (Tr. 70, 74, 80).

Hanson Bayl ess and Wendel | Jones both indicated that when
they arrived at the mne at 8:00 a.m on the day of the
i nspection the surveyors had al ready gone under ground.
In addition, Bayless, in his 30 years' experience, had never
seen the need for self-rescue equipnent in this mne. This
condition may have been a hazard in sone nmines but not in
the Markey Mnes (Tr. 99-100, 123-125).

Wendel I Jones clained the inspector's instructions to the
surveyors concerning self-rescue equi pment took only 15 mi nutes.
He further denied that the inspector directed himto give additiona
training to Donal dson and Sanders (Tr. 157).

Di scussi on

Respondent raises two threshold issues. Initially, it is
asserted that the cases are fatally defective because the citations
nane the operator as "Calvin Black Enterprises.” But the proposa
for penalty was filed in five of the cases agai nst "Markey M nes,

I ncor porated” nanely, in WEST 80-376-M WEST 80-416-M WEST 80-487-M
WEST 81-76-M and WEST 82-182-M

The second contention is that the two surveyors were
enpl oyees of Sanders Exploration Conpany, an independent contractor
Therefore, respondent urges it cannot be held Iiable for the acts
of an i ndependent contractor

Concerning the initial issue, it is correct that the
citations in the above docketed cases show the operator as "Calvin
Bl ack Enterprises.” The citations further identify the mne site
as the "Markey M nes."
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I find the facts concerning the interlocking ownership of
CBE and Markey M nes to be as related by M. Black in his
testinmony. In short, Markey M nes was the operator. Although
the citations were issued showi ng CBE as the operator, the
same citations also identified the site as Markey M nes. CBE and
Markey were fully apprised of the situation and the record
fails to disclose that CBE or Markey were prejudiced. Section
104(a) of the Act, now 30 U . S.C. [0814(a), requires the
Secretary to issue his citation to the operator. But on the
facts here, | conclude that whatever errors occurred in the
i ssuance of the citations were cured by the Proposals for
Penalty filed in these cases. The proposals fil ed naned
Markey M nes as respondent. In its answer Markey admits it
is the operator, admits that its products affect commerce,
and adnmits the issuance of the citations. In short, the
Secretary anmended the citations when he filed his proposals
to assess penalties.

For the foregoing reasons | deny the notion to dismss.

The second threshold i ssue concerns the status of Sanders
Expl orati on Conpany as an independent contractor. It is asserted
that its enpl oyees (Donal dson and Sanders) woul d |ikew se be
i ndependent contractors. Hence, it is argued that the
producti on operator would not be responsible for the training
of such individuals.

The | atest Commi ssion deci sion involving the independent
contractor doctrine was issued on August 29, 1984 in Cathedra
Bluffs Shale G| Conmpany, 8 FMSHRC 1871. In the decision the
Conmmi ssion considered the effect of the Secretary's formally
adopted policy regarding the issuance of citations to an
operator for violations of the Act commtted by an independent
contractor.

The citation in the instant case was issued before the
Secretary's policy took effect. But, the production operator
(Markey M nes), would be l|iable under the | aw applicable
before the adoption of the Secretary's policy and it woul d
al so be liable under the Secretary's later policy. The liability
arises fromthe fact that a part of the determ nation of
l[iability includes an eval uati on of whether the production
operator's mners were exposed to the hazard created
by the independent contractor. A d Ben Coal Co., 1 FMSHRC 1480
aff'd., No. 79-2367 (D.C.Cir. January 6, 1981); Cyprus
I ndustrial Mnerals Company, 3 FMSHRC 1 (January 1981), aff'd.
664 F.2d 1116 (9th G r.1981).

The evidence here establishes that when the two Sanders
enpl oyees were underground at |east five enpl oyees of Markey
Mnes were in the drift where the surveyors were | ocated
(Tr. 17, 18).

The five Markey enpl oyees were thus exposed to any hazard
t he new i nexperi enced enpl oyees m ght generate due to their |ack of
training in safety and safe work procedures.
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Accordi ngly, the independent contractor defense cannot prevai
this factual setting.

During the trial the Secretary offered the decision of Judge
Vail in the case of Secretary v. Calvin Black Enterprises, cited
supra. The Secretary offered the case to i nvoke the doctrine of
res judicata. It is clainmed that respondent is bound by Judge
Vail's decision since that case invol ved Sanders Expl oration
Conmpany, self-rescue equi prent, and the independent contractor
i ssue.

In support of his position the Secretary has cited United
States v. Stauffer Chem cal Conpany, 104 S. Q. 575 (1984)
(Tr. 8, 9). | disagree with the Secretary. The cited case i s not
control I ing because the doctrine of defensive coll ateral estoppe
does not apply unless the issue was litigated in another

case involving "virtually identical facts.” It is not shown that
the facts in the instant case are identical with Judge Vail's
case. |, accordingly, reject the Secretary's notion to

i nvoke the doctrine.

As to the violative condition itself the evidence
establ i shes that two nmen, who were only enpl oyees for two
days, were untrained in many reas of safety. Violations of
safety rules and procedures by these workers coul d endanger
t hensel ves and the five Markey M ne enpl oyees on the
site. It is the operator's duty to control the independent
contractor's workers and their activities, as they generally
af fect the respondent’'s enployees in the mne

Respondent further clains that the Sanders enpl oyees went
underground before the operator's supervisors arrived on the
nmorni ng and that they did so without permssion. It is argued
they were trespassers.

| reject this contention. Sanders Exploration, according to
M. Black, had general authority to enter the mne. Wth such
general authority they did not have to secure pernission to enter
on a daily basis.

The citation should be affirned.
Citation 336810

This citation alleges a violation of 30 CF. R [
57.11-51(b), which provides:

57.11-51 Mandatory. Escape routes shall be:
(b) Marked with conspicuous and easily read
direction signs that clearly indicate the
ways of escape.

Sunmmary of the Evidence

MSHA | nspect or Ronal d Beason asked Wendell Jones to go into
the return air haul ageway. Jones identified this area as his

in
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escape route. The inspection party becanme |ost and backtracked
four times (Tr. 27-29).

The hazard, caused by a |l ack of signs, is that miners could
be trapped because they would not have tine to backtrack and
search for an escape route during an evacuation (Tr. 29-30).

Respondent' s evi dence through w tnesses Bl ack, Bayl ess and
Jones shows the new haul ageway was conpleted in the week
before the inspection. In addition, the conpany was in the
process of installing large fans, airlines, and was cl eaning
up. At the time of the inspection there were no signs drift was
wi thout signs and it had never had any. The inspectors had
never told the conpany that signs were necessary (Tr. 102-104,
123-135, 179).

Wtness Wendell Jones indicated he did not get lost in the
escapeway. Actually, he was |ooking for a jeep but he was neutral
as to whether or not the inspection party found it (Tr. 129, 130).

MBHA' s rebuttal evidence indicated that Calvin Bl ack
Enterprises was issued a notice under MESA (MSHA' s predecessor)
for failure to have a second escapeway on Septenber 11, 1974.
The condition was abated in April, 1976 (Tr. 148, 149; Exhibit P-2).

Bayl ess testified that MESA approved a refuge area as a
second escapeway. Everyone who worked at the Markey M ne had
been instructed where the area was | ocated. The mine had five
m ners and a superintendent (Tr. 102-104, 123-135, 179).

Di scussi on

MSHA' s evi dence establishes the escape route was not marked
in any fashion to indicate it was an escape route. Respondent's
evi dence confirns the violation

The evidence is conflicting as to whether the escapeway was
conpleted within the week before the inspection or in April, 1976.
| credit respondent’'s evidence that the parallel haul ageway was
conpleted within a week before the inspection. The citation should
be affirmed on the uncontroverted evidence that the escapeway
was unsigned. But the short time since the opening relates to
respondent' s negligence, an issue to be considered in connection
with the assessnment of a penalty.

WEST 80-416-M
Citation 336866

This citation alleges a violation of 30 C F. R [57.12- 20,
whi ch provides:

57.12-20 Mandatory. Dry wooden platforns, insulating
mats, or other electrically nonconductive materi al
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shal |l be kept in place at all sw tchboards and power-
control sw tches where shock hazards exist. However,
metal plates on which a person normally would stand
and which are kept at the sane potential as the grounded,
metal, non-current-carrying parts of the power swtches
to be operated may be used.

Sunmary of the Evidence

Federal M ne Inspector Roy Maki, a person trained in the
hazards of electricity, issued this citation (Tr. 160-162).

He wote the citation at the entrance to a flank drift in a
new devel opment. A switch box was not grounded. Further, there
as no insulating material for protection. The sw tch box
controlled the fan, which was running. The fan provided air to
the drift (Tr. 162-166).

The area around the 440-volt fan was dry. Anyone activating
the fan woul d be exposed to the hazard of being injured if the
ground fault systemfailed. In addition, a fire would be possible
if a bearing on the fan burned out (Tr. 163-164, 169).

I nspect or Maki had previously discussed this fan with
Wendel | Jones. At that tinme he noticed it |acked a ground. A
wor ker coul d be burned or killed by this hazard. Inspector
Maki issued this citation as an S & S violation. He stil
considered it to be such at the tinme of the trial (Tr.163-168).

A dry wood platform such as the standard requires, prevents
a person from bei ng shocked. Rubber boots, such as those used by
m ners, are also a good insulator. If a mner was standing on dry
rock, or sand, the electrical charge would not go any further to
ground. However, if a mner's boots were wet or if the mner was
standing on a dry board, an electrical charge would go to ground
(Tr. 162, 169, 170).

If a mat had been present and there had been a ground, no
citation woul d have been issued (Tr. 172, 173).

Wtness Bayless, testifying for respondent, indicated that
no one had ever been injured or shocked fromturning on this fan
There is wet drilling at the face but Bayl ess had never seen a
m ner, who m ght have been wet, turn on the bl ower. The bl ower
was equi pped with fuses (Tr. 189-192).

Di scussi on

The regul ation requires that the fan and switch have a frane
ground. There was no such ground here and the inspector wote
the citation to that effect (Tr. 162). The dry wooden pl atform
and the requirenments for an insulating mat would be in lieu of a
ground (Tr. 162).
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The factual situation establishes a violation of the regulation

Respondent' s evi dence does not present a defense. The
citation should be affirned.

WEST 80-487-M
Ctation 337161

This citation alleges a violation of 30 C F. R [57. 3-22,
whi ch provi des:

57.3-22 Mandatory. Mners shall exam ne and test the
back, face, and rib of their working places at the
begi nni ng of each shift and frequently thereafter
Supervi sors shall exam ne the ground conditions
during daily visits to insure that proper

testing and ground control practices are being

foll owed. Loose ground shall be taken down or
adequately supported before any other work is done.
G ound conditions al ong haul ageways and travel ways
shal | be exam ned periodically and scal ed or
supported as necessary.

Sunmary of the Evidence

Larry Day, an MSHA inspector, has extensive experience
concerning |l oose ground (Tr. 193-195). He issued this
citation because there was a | oose slab hanging onto a rib
in atravelway. The slab was on the side of a pillar. Mners
were wal ki ng by the slab and vehicl es were hauling muck out of
the pillar area (Tr. 195).

The drift was 10 foot high and 15 to 20 feet wi de. The slab
was 9 feet high and 15 feet |ong. The ground was very heavy and
there was blasting in the area (Tr. 196). Pillars in the area
were cracked and many were broken up; there were signs of stress
on the roof. This particular slab had a four inch gap 24 inches
Il ong along the top and on both sides. The only place where
the sl ab was holding was along its bottomportion (Tr. 196). The
slab had cone away fromthe wall at |east four inches at the
wi dest place (Tr. 197).

In the inspector's view the slab, which had noved, could
either slide down the pillar and tip over or it could tip over
and cover the drift (Tr. 197).

Fromthe size of this rock a m ner could be disabled or
killed (Tr. 197). Falling rock is the primary cause of fatalities
i n under ground m nes.

Day agreed that Wendell Jones had told himthat the slab
could not tip over. As they watched, the slab did not slide
towards the haul ageway. It was resting on its base.
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Respondent's wi tness Wendell Jones, with over 30 years
experience in mning, testified that this particular slab was
al ready | oose and resting on the sill (Tr. 203). It would not
have cone | oose fromthis position because it would have to
slide 5 or 10 feet all at once (Tr. 204).

Jones intended to take down the slab but under the
ci rcunst ances here no one could be injured. It would not
tip over because there were 3 to 4 bars holding it (Tr. 201).

After the citation was i ssued Jones shot the slab with a
coupl e of sticks of powder (Tr. 202).

Di scussi on

| credit MSHA' s evidence on this citation. Inspector Day
describes the condition of a very large |oose slab. The inspector
correctly ordered the renoval of the slab since it was in
close proximty to the m ners who were working nearby.

Respondent' s evidence is not persuasive. Even though the
slab was resting on a sill, its stability was suspect. It
could be affected by the ground behind it, by the blasting,
or by the work being carried on in close proximty. |
accordingly, reject respondent's prenise that the condition
presented no hazard. Cf. Honestake M ning Conpany, 4 FNMSHRC
146, 150 (1982).

The citation should be affirned.

VEST 81-76-M
Ctations 576708, 576709, 576710

A portion of MBHA's proof of the alleged violations in this
case arises fromthe deposition of George Rendon taken June 30,
1983 in Salt Lake City, Uah (Exhibit P-3).

Respondent strenuously objected to the use of the deposition
of CGeorge Rendon on the grounds that Francis J. N elson, Esqg., was
not authorized to represent respondent at the deposition
Accordi ngly, respondent asserts the deposition had no evidentiary
val ue.

The judge admitted the deposition of witness Rendon and
overrul ed respondent's objections (Tr. 207-223). At this point
it is necessary to reviewthe relevant factors concerning the
deposi tion.

As an initial matter | note that Francis J. N elsen, Esq.,
appears as attorney of record for respondent in WEST 80-376-M
VEST 80-416-M WEST 80-487-M and WEST 81-76-M (the instant case).
M. Ni el sen has never sought to w thdraw
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The deposition of witness George Rendon was taken on June 30,
1983 to preserve his testinobny since Rendon was | eaving the country
for Indonesia the follow ng week (Deposition transcript, Exhibit P-3
at 6). At the deposition petitioner was represented by Phyllis K
Cal dwel I, Esq., and Francis J. N elson, Esqg., appeared for
respondent. A reading of the deposition indicates that M. N el sen
was present and took part in the exam nation of w tness Rendon
It is also true that M. N elsen left the deposition before it
was conpl eted (see deposition page 21). He did not state his
reason for |eaving, but he entered a nunber of objections on
the record. Most of the objections relate to the conpetency of
wi t ness Rendon to render an expert opinion on electrical
matters. (FOOTNOTE 1)

A factor further bearing on this issue is that a hearing in
the Markey M ne cases was schedul ed on Novenmber 15, 1983. At
that hearing respondent’'s request for a continuance was granted.
The record of the proceeding at that hearing reflects sonme
di scussion of the status of attorney N elsen (Tr. of Novenber
15, 1983 at pages 10, 19, 20, 22-23). There is however,
no indication that attorney N elsen's services had been
term nated as of Novenber, 1983. |, accordingly, conclude M.

Ni el sen had the authority to represent respondent at
t he Rendon deposition in June, 1983.

The deposition was proper evidence under the Conmmi ssion's
Rul es of Procedure, Rule 56, 29 C F.R [02700.56 and under the
Federal Rules of Cvil Procedure, Fed. R Cv.P., Rule 26.

Citation 576708

This citation alleges a violation of 30 C F. R [057.12-13,
whi ch provi des:

57.12-13 Mandatory. Permanent splices and repairs nade
i n power cables, including the ground conductor where
provi ded, shall be: (a) Mechanically strong with

el ectrical conductivity as near as possible to that of
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the original; (b) Insulated to a degree at |east equa
to that of the original, and sealed to exclude noisture;
and, (c) Provided with danage protection as near as
possible to that of the original, including good bonding
to the outer jacket.

Sunmary of the Evidence

MSHA' s evi dence: CGeorge Rendon testified by deposition and
Preston Hunt appeared in person.

CGeorge Rendon issued citations in 1981 and 1982 at
respondent's urani um nm ne. The conpany nines by using a drift
and room process (Exhibit P-3 at 7). Enploynent at the mne
has ranged froma high of eleven to a low of three. In 1980
and 1981 they were mning at the site (P-3 at 8).

Rendon, who was not experienced in electricity, issued
Citation 576708 on August 7, 1980 because a splice in a
di stribution cable was not adequately grounded. The citation
was issued for a violation of 057.12-13, now docketed
in case WEST 81-76-M (P-3 at 9, 10, 13; deposition Exhibit 1).

Wendel I Jones and Preston Hunt acconpani ed Rendon. The
original assessed penalty (FOOTNOTE 2) was $34 and at a conference
it was reduced to $28.00 (P-3 at 10).

The citation arose when the inspection party stopped to see
if a fan was grounded. The inspector noticed the cable was three-
quarters of an inch thick (P-3 at 10, 11).

Jones said he didn't know if there was adequate insulation
under the splice. As they wal ked towards the working face they
saw two ot her places where the splice was smaller than the
original cable. On unwapping it they found there was no
insulation. It consisted of bare wire and the connector (P-3 at
12). The cable was being used to power a fan (P-3 at 12-13). The
three splices in the main airway were not mechanically strong
and coul d not exclude noisture (P-3 at 16, 24). The cabl e was
hung on hooks about every 20 feet (P-3 at 16). In the imedi ate
vicinity of the cable there were three mners renoving ore.

Equi prent operating in this eight-foot drift could hit the cable,
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or the equi pnent could hook it and pull it apart. The miners were
in close proximty to this condition (P-3 at 18-20). The equi pnent
inthe drift was 15 feet long by 5 feet wide (P-3 at 19).

If an accident occurred it would affect the entire mne. The
condition was corrected within the tinme specified by the citation
(P-3 at 24).

Rebuttal Wtness Preston Hunt testified that he has been an
electrician for 49 years. He possesses considerable electrica
experience (Tr. 262-264).

Rendon i ssued this citation because Wtness Hunt, at the
time, was not a duly authorized representative of the Secretary
(Tr. 264).

The outside dianmeter of the cable was 1 and 1/2 inches and
the splices were of |esser thickness. The snmall est diameter was
three-quarters of an inch (Tr. 266; Exhibit P-4).

Bayl ess had used SCOTCHGUARD, a pliable taping material, to
fill in a proper splice (Tr. 267).

Bayl ess, at Jones' request, took the splice apart and found
there was insufficient insulation. A mnimal inpact could penetrate
the wires and cause a short or a ground (Tr. 268).

The conductors in the cable were three No. 8 wires protected
by a neoprene cover. It was 600 volts phase to phase. These splices
woul d not be acceptable to a certified electrician. Here there was
a |l oss of mechanical protection. Wth the | oss of such protection
the splices can pull apart (Tr. 270).

Respondent' s evi dence consi sted of w tnesses Hanson Bayl ess
and Wendell Jones. The splices, in Bayless' opinion, were not
defective. Initially, a split bolt connector is used to hold
the two wires together. Insulating conpound then covered the
wires. Each wire is wapped with electrical tape and all three
wires are taped together. After wapping the electrical wires in
the splice the cable would be thinner than the original cable
because the fiber cords had been cut away. Jones had seen
qualified electricians make splices in this fashion
(Tr. 223-227, 236, 237).

A dispute exists as to who unw apped the splice. Hunt
clained that Bayl ess unw apped it. But Bayl ess specifically
denied that he did so (Tr. 282, 286).

Di scussi on

On this citation | credit the testinony of MSHA wi tness Hunt.
He has 49 years of extensive experience as an electrician. It is
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clear that the splices here were not as mechanically strong as
nearly as possibl e because the original fibers had been cut

away. Exhibit P-4, an illustrative drawi ng, shows the deterioration
of the mine distribution cables.

Bayl ess testified that the splice was not defective;
further, he had seen experienced electricians splice in this
fashion. | am not persuaded. A splice nmade by an experienced
electrician is not necessarily mechanically strong, insulated
and provided with danage protection as near as possible to
that of the original. Respondent's w tnesses are not as
experi enced nor as expert as petitioner's w tness Preston
Hunt. Jones indicated the cable splice was a matter Bayl ess
shoul d handle (Tr. 237). Bayless, at best, had a m ninal
background in electricity (Tr. 224).

The citation should be affirned.
Citation 576709

This citation alleges a violation of 30 C F. R [57.12-25,
whi ch provides:

57.12-25 Mandatory. All metal enclosing or encasing
electrical «circuits shall be grounded or provided
wi th equival ent protection. This requirenment does
not apply to battery-operated equi prent.

Sunmary of the Evidence

I nspect or George Rendon issued this citation on August 7,
1980 for an alleged violation of 057.12-25 (P-3 at 24, 25;
deposition Exhibit 2).

They were inspecting an energency escapeway when they
observed that a ground wire was not connected to a switch box.
The inspector did not find any other ground. The ground wire,
whi ch was hangi ng | oose, was about eight feet fromthe swtch
box (P-3 at 25, 26-28).

The main power source and ground wire cane through a bore
hol e whi ch had been drilled fromthe surface into the tunnel
The casi ng was ungrounded. Further, it was not protected by
equi val ent grounding protection (P-3 at 26). The 440-volt sw tch
box, hanging on a rib, neasured 24 inches wide and 36 to 40
inches long (P-3 at 26, 30). The conpany was aware of the
groundi ng requi renent because other switch boxes were
properly grounded (P-3 at 30).



~2672
A lightning stormcould cause a short. There was water in the
drift.

A contractor does respondent's electrical work (P-3 at 28).

This citation was abated within the tinme specified (P-3 at
32).

The original assessment was $34 and at a conference it was
reduced to $14. The notice of assessment proposes a penalty of
$14 for this citation (P-3 at 25).

Hunt, MSHA's rebuttal witness, confirmed Rendon's testinony.
Hunt observed that the nessenger wire, which was |oose, could
have returned the fault current to the source of its generation
But the nmessenger wire was not attached to the netal portion of
the switch gear to provide a path for the fault current to be
returned. Hunt had prepared an illustrative drawi ng show ng the
2/0 AWG cable.

If a person touched the box he coul d be shocked even though
the area was not danp. The absence of a dry platformincreased
the hazard. A dry floor has a neasure of conductivity (Tr. 274-285;
Exhi bit P-5).

Respondent's wi tness Jones stated he didn't renenber too
much about this condition. They thought it had been properly
grounded (Tr. 237).

According to Jones, no mner had ever been shocked at MNarkey
M nes (Tr. 238, 241).

Di scussi on

The standard requires that all netal encasing electrica
circuits shall be grounded or provided with equival ent protection.
The uncontroverted evi dence shows the main netal sw tch box was
not so protected.

The fact that no mner has ever been shocked at the Markey
M nes is not a defense. A prime purpose of the Act is to prevent
the first accident.

The citation should be affirned.

Ctation 576710

This citation alleges a violation of 30 C F. R [57.12-20,
whi ch provides:

57.12-20 Mandatory. Dry wooden platforns, insulating
mats, or other electrically nonconductive materi al
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shal |l be kept in place at all sw tchboards and power-
control sw tches where shock hazards exist. However,
nmetal plates on which a person normally woul d
stand and which are kept at the sanme potential as
t he grounded, netal, non-current-carrying parts of
the power switches to be operated may be used.

Sunmary of the Evidence

MSHA | nspector Rendon wote this citation for a violation of
057.12-20. At the main power control switch box (discussed in th
prior citation) there was no insulating mat or dry wooden pl atform
for a person to stand on when activating the switch. Shock hazards
exist at this location. There was no netal plate kept at the sane
potential as the grounded netal non-carrying parts of the power
swi tch. The hazard includes possible electrocution. Mats were
supplied in front of simlar switches and notors. The dangers are
inherent in this situation as were discussed in connection with
Citation 576709 (P-3 at 32, 33; deposition Exhibit 3).

This hazard was abated in the tine specified.

MBHA' s wi t ness Hunt confirmed there was no mat. Further
there was water caused by a | eaking water |ine approximtely
50 feet fromthe switch (Tr. 279-281).

Wendel | Jones testified he did not believe there was a
hazard because a miner would be protected by his rubber boots
(Tr. 243).

The parties stipulated that the evidence already in the
record concerni ng hazards coul d be considered in connection
with this citation (Tr. 244).

Di scussi on

No credibility issue is presented. Petitioner established a
vi ol ati on and respondent confirns it.

The citation should be affirned.

WEST 82-182-M
Citation 584354

This citation, relating to ground conditions, alleges a
violation of 30 C.F.R [57.3-22. The standard was cited in WVEST
80-487-M supra.
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Sunmmary of the evidence

I nspect or Rendon issued this citation on Cctober 27, 1981
Wl ki ng down the main drift, the inspector observed | oose sl abs
one to two inches fromthe roof. The slabs were two to three
feet wide and four to six inches thick (P-3 at 35, 38; deposition
Exhi bit 4). The | oose slabs were at three different |ocations
in the mddle of the back of the main haul ageway (P-3 at 35).
One was on the straightaway of the main drift, one was on the
right side, and one was close to where they were doing the
m ning. This was a | ocation where supervisors are to check
daily. Further, in this area mners are to test the ground
at the beginning of each shift (P-3 at 36).

The ground was not adequately supported. Wrk was not being
done in this area but mners had to pass here to reach their
work stations (P-3 at 37). In the inspector's opinion the slabs
had been | oose for nore than a day or two. Blasting vibrations
coul d have caused such a condition. A miner could be killed
if the slab fell when he canme under it (P-3 at 38).

Sonme ground control devices, such as rock bolts and
chainlink wire, were in an area near one of the |oose sl abs.
Foreman Bayl ess told the inspector that they had failed to
see the | oose. Further, they were working on another area
and didn't have enough bolts to finish it. Three nmners and a
foreman working in the mne were exposed to this condition
(P-3 at 40).

The original assessnent on Citation 584354 was not reduced
at conference and it remained at $14 (P-3 at 35).

Wtness Wendell Jones testified that the condition for which
the conpany was cited is called "feathered ground” (Tr. 247). The
sl abs are about as stated, nanely two feet wide and three feet
long and four to six inches thick (Tr. 247). As they go back
they get a little thicker. They are periodically barred down
(Tr. 247). Wen Jones tested the slabs they coul dn't
bar them down so roof bolts were used (Tr. 248). If they
barred down the area periodically, none of the slabs would
come down (Tr. 250).

Di scussi on

The recol l ection of w tness Jones concerning this event is
somewhat hazy. But the regulation requires | oose ground to be
ei ther barred down or adequately supported. Since neither action
took place before this citation was issued | conclude that a
vi ol ati on of the regulation occurred.

The citation should be affirned.

Citation 584356

This citation alleges a violation of 30 C F. R [49.4, which
provides, in part, as follows:
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(b) An application for alternative mne rescue
capability shall be submtted to the District
Manager for the district in which the mne is
| ocated for review and approval .

I nspect or Rendon issued this citation because M. Bayl ess
indicated to himthat the mine rescue plan had not been mail ed
to the MSHA District Manager (P-3 at 41; deposition Exhibit 5).
The m ne did not have a m ne rescue plan (P-3 at 43).

The witness had al so reviewed the MSHA records in Mab, Uah
and called the Denver District office prior to inspecting the m ne.
There was no evidence that the application had been submitted by
Markey M nes (P-3 at 44, 45). Rendon had no know edge that MNarkey
M nes ever submitted an application under [149.3 to qualify as a
small and renmpte mine (P-3 at 45). The mine abated this condition
by submitting a plan (P-3 at 46).

M. Black testified that the m ning operati on was w ndi ng
down i medi ately before this citation was issued. He al so
requested a wai ver from MSHA but never received a reply.
The parties stipulated that respondent could suppl enment the
record with a copy of M. Black's letter requesting a waiver. A
copy of the request was filed (FOOTNOTE 3) and marked as Exhibit R 1 (Tr.
253).

Wtness Bayless indicated that he was told the conpany coul d
get a waiver of the mine rescue plan. In Cctober, 1981, there
were either three or five enployees at the m ne.

Di scussi on

M. Black's letter, dated a nonth before this citation,
requested a wai ver of this regul ation.

MBHA cannot issue a waiver for Title 30, Code of Federal
Regul ations, Part 49, relating to M ne Rescue Teans. But there
is a provision permtting MSHA to approve alternative m ne
rescue capability for small and renpte nmines. Markey M nes
fits that category (049.3).

Respondent is charged with violating 049.4. The regul ati on
requires, in part, that an alternative rescue capability plan
shall be submitted to MSHA's District Manager. On the facts
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there was a technical violation but respondent’'s good faith and
m ni mal negligence are established by his letter to MSHA witten
a nonth before the citation was issued. But these matters relate
to the inposition of a penalty and not to whether a violation
occurred.

WEST 81-392-M
Citation 583991

Respondent: Cal vin Bl ack Enterprises

This citation alleges a violation of 30 C F. R [57.5-39,
whi ch provides:

57.5-39 Mandatory. Except as provided by standard
57.5-5, persons shall not be exposed to air containing
concentrations of radon daughters exceeding 1.0 W

in active workings.

Since petitioner offered no evidence to support this
citation an order vacating the citation is proper (Tr. 246).

Citation 583992

This citation alleges a violation of the radon daughter
regul ati on, 057.5-39, cited, supra.

In this case since petitioner offered no evidence, an order
vacating the citation is proper (Tr. 246).

CLOSI NG REMARKS BY
CALVI N BLACK

At the conclusion of the hearing M. Black nmade a cl osi ng
statement (Tr. 294-297). | indicated at the conclusion of his
remarks that they should be addressed to a forum having
| egi sl ati ve power and not one who has adjudicative authority
(Tr. 298).

However, portions of M. Black's remarks do require a reply

by the judge. M. Black stated in his remarks that he did
not secure certain information he requested under the Freedom
of Information Act (Tr. 296). | note that M. Black had not

requested any information under the Commi ssion's discovery rules.
Such a suggestion was nmade by the judge to M. Bl ack on Decenber
15, 1983. (Tr. 11-12, hearing of Decenber 15, 1983).

M. Black's remaining statements in his closing argunent are
not relevant to these proceedi ngs and his allegations as to MSHA
are not substantiated on the record.
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CIVIL PENALTI ES

The six criteria for assessing a civil penalty are set forth
in 30 US. C [O820(i).

Following the statutory directives | find the foll ow ng
facts: in accordance with the stipulation respondent has no
adverse history of prior violations for a period of two years.
The mne is small but so are the proposed penalties. Hence, |
feel they are generally appropriate. The operator was
noderately negligent as the violative conditions could have been
readily corrected. As previously indicated the negligence of
the operator in connection with Citation 336810 (unsigned
escapeway) has been overstated. The operator has di scontinued
its mning operations; accordingly, the inposition of a
penalty cannot affect its ability to continue in business.

The gravity of each violation is apparent on the facts.
Respondent's statutory good faith is established by its
actions in abating the violative conditions. As previously
di scussed, respondent's good faith has been understated in
connection with Ctation 584356 (rescue plan).

In the follow ng cases, wherein the respondent is Markey
M nes | ncorporated, the follow ng penalties should be assessed:

WEST 80-376-M

Pr oposed
Citation No. Penal ty Di sposition
336689 $26 $26
336810 36 18
WEST 80-416
336866 $38 $38
WEST 80- 487
337161 $90 $90

VEST 81-76-M

576708 $28 $28
576709 14 14
576710 28 28

WEST 82-182-M

584354 $14 $14
584356 12 6
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In the follow ng case Calvin Black Enterprises is the
respondent and all penalties should be vacated.

Case No. WEST 81-392-M

Pr oposed
Citation No. Penal ty Di sposition
583991 $38 Vacat e
583992 32 Vacat e

Based on the foregoing findings of fact and concl usi ons of
law | enter the follow ng:

CORDER

1. In WEST 80-376-Mthe following citations are affirmed and
penal ti es assessed therefor:

Citation No. Penal ty
336689 $26
336810 18

2. In WEST 80-416-Mthe following citation is affirned and a
penalty assessed therefor:

Citation No. Penal ty
336866 $38

3. In VWEST 80-487-Mthe following citation is affirned and a
penalty assessed therefor:

Citation No. Penal ty
337161 $90

4. In WEST 81-76-Mthe following citations are affirmed and
penal ti es assessed therefor:

Citation No. Penal ty
576708 $28
576709 14
576710 28

5. In WEST 82-182-Mthe followng citations are affirmed and
penal ti es assessed therefor:

Citation No. Penal ty

584354 $14
584356 6
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6. In WEST 81-392-M wherein Calvin Black Enterprises is the
respondent, the following citations and all proposed penalties
therefor are vacated:

Citation No.
583991
583992

John J. Morris
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 The judge did not have an opportunity to rule on the
obj ections at the hearing. But, having read the deposition, I
conclude that a nunmber of themare well taken. Those objections,
relating to the conpetency of witness Rendon to render an expert
pinion pertaining to electricity, as stated in Exhibit P-3,
on pages 16, 17, and 22 are sustained. The answers of the witness
are, accordingly, stricken. The bal ance of respondent's objections
are overrul ed.

~FOOTNOTE_TWD
2 The petition for assessnents shows the original assessed
penal ty was $28. 00.

~FOOTNOTE_THREE
3 There was no stipulation by the parties concerning MSHA' s
purported reply letter to M. Black and it is not evidence in the case.



